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Background and Introduction

Malawi is a small landlocked country in southern Africa with a surface area of 118,
840 square kilometers. With a population of 15 million, the country has one of the
highest population densities in Africa. Malawi’s economy is dominated by the
agriculture sector, which accounts for 40% of GDP. This sector is however facing
serious challenges due among others to the rapid population growth, which limits
access to land and leads to environmental degradation, volatile commodity prices
and climate change. Malawi’s major export crops such as tea, tobacco and sugar,
which account for 80% of all exports, face an uncertain future; tobacco, in
particular, has been hit by the anti-smoking lobby.

Policy makers have for sometime therefore been grappling with how to diversify
the economy to avoid the vicious cycle of poverty and environmental degradation.
The Malawi Growth and Development Strategy (2011-2016) (MGDS) and the
Economic Recovery Plan 2012 (ERP) have identified mining as one of the priority
sectors; and in 2013 Government adopted a Mines and Mineral Policy which
highlights the importance of mining to the future growth of the economy and
outlines strategies for ensuring the development of the sector. Currently the
mining sector contributes about 10% of the country’s GDP but it is expected to
contribute as much as 20% once current planned mining developments come on-
stream.

The mining sector is relatively underdeveloped in the country. Thus despite no
less than 120 licenses having been issued for prospecting and development only a
few mines have actually been developed, the most prominent being in the coal and
uranium field. Malawi has also recently witnessed the entry of major international
mining players such as Paladin Africa in the uranium industry; Globe Metals and
Mining Limited currently developing niobium; Mkango Resources and Springstone
prospecting for rare earth. These multinational corporations have brought new
challenges to those involved in negotiating mining transactions on behalf of the
Government leading to numerous criticisms concerning the way the transactions
were handled and the ‘raw deal’ the country got. In general there has been limited
public participation in mining transactions, with only a few civil society
representatives taking an active role in commenting and following up mining
agreements to ensure they benefit ordinary Malawians.

There is also a paucity of policy practice and regulatory experience to assist in
developing responsive policy and legislation regarding the mining sector in
Malawi. The country adopted its first Mines and Minerals Mining Policy in 2013
and has been using a Mines and Minerals Act of 1981, which has been roundly
criticized as outdated and not in tune with current industry and community
concerns. Malawi clearly needs to update its legislation in the light of experiences
in the mining industry and taking into account the practice and lessons at regional
and international level.

In addition, the relationships between Government, mining firms and local
communities as well as civil society in recent years has been strained due in part
to ineffective governance structures to guide these relationships and ensure that



all stakeholders have a voice. A robust legal and policy framework on mining will
support the effective development, implementation and monitoring of policies and
strategies to manage the economic, social, environmental and other costs and
benefits related to mining. It is for this reason that CEPA with support from the
Tilitonse Fund has commissioned a study on mining governance so as to facilitate
the development of a more responsive mining governance framework. A starting
point of this process is a review of the existing policy and legislation on mining,
including in particular how these instruments interface with related policy
frameworks related to economic management, environment and natural
resources related policies and legislation, and financial and taxation related
legislation.

This report provides a comprehensive analysis of the policy and legal framework
governing and having a bearing on the regulation and management of the mining
industry in Malawi. The report also makes some concrete recommendations for a
robust policy, legal framework that will ensure that the mining industry promotes
sustainable development and is governed by transparent, accountable and
inclusive processes.

Broad Overview of Policy and Legislation on Mining in Malawi

The mining sector has remained relatively undeveloped despite evidence of
mineral deposits, the most prominent of which are coal, bauxite, uranium,
niobium and gemstones. It was however not until the development of the
Kayerekera Uranium Mine in Karonga district that there has been much public
debate and interest in the mining sector. One major concern has been the manner
in which Government has awarded mining licenses to mining companies. In
particular, there is increasing concern that Government has not maximized the
returns from mining investments. The impression is either that Government has
not been able to effectively negotiate investment agreements so that they benefit
Malawians, or that the negotiations are so shrouded in secrecy that the public
have no confidence in the process or outcome.

The MGDS notes that the contribution of the mining sector to the country’s GDP
grew from 3% in 2005 to 10% in 2009 as a result of the opening of the Kayerekera
Uranium Mine. It is however recognized that the sector faces some serious
challenges for it to reach its full potential and account for 20% of GDP. The
challenges include inadequate institutional capacity, absence of an independent
regulatory authority for mining, and low investment in mining. The Government
seeks to increase production and value addition in the mining sector through
increased exploration and mining, improved legal and institutional framework,
increased participation by small and medium scale miners, and updated geological
information systems. Among the key strategies, the MGDS require Government to
produce detailed geological maps, strengthen institutional capacity, enforce
environmental, occupational safety and health legislation and developing an
integrated data management system. Some of these strategies are reflected in the



Mines and Minerals Policy 2013 and some of them are now being implemented.
For example, the geological mapping is underway, a mining cadaster is also
developed; and the Mines and Minerals Act 1981 is being revised?.

The ERP on the other hand is more explicit as to the specific actions that need to
be taken in order for the country to derive maximum benefit from mining. These
are:
e Establishment of the legal and institutional framework;
e Updating the geological information system;
e Undertake a crash programme to train mining engineers, legal experts in
mining and other related fields in the sector;
¢ Enhance oil exploration and capacity building initiatives in the sub sector;
e Ensure transparency in all mining contracts and close monitoring; and
e Promoting participation of local and international investors in the mining
industry.

These are important policy initiatives for improved mining governance in the
country. However, although the Mines and Minerals Policy was adopted in 2013,
does not capture these governance issues. This lacunae in the policy needs to be
addressed since the mining policy is the key driver of mining development while
the ERP provides the overarching framework for purposes of policy
harmonization and funding prioritization.

On the other hand, none of the policy instruments specifically address the
involvement of non-state actors including local communities in decision making in
the mining industry. The ERP comes close to promoting public participation by
advocating transparency in mining contracts as well as close monitoring of these
contracts. The Mines and Minerals Policy 2013 and Mines and Mineral Act 1981
do not provide mechanisms for the involvement of non-state actors or local
communities in the negotiation of mining development agreements. The only
opportunity for public participation in mining development issues is in case where
an environmental impact assessment (EIA) is taken for public hearing under the
Environment Management Act 1996 (EMA). But the requirement for public
hearing to review EIA reports is not mandatory under the EMA. On the other hand
the Minister responsible for mining and the Commissioner for Mines are given
extensive administrative and regulatory powers on mining issues without
corresponding mechanisms for accountability. The involvement of civil society or
local communities is not provided for even in the Mines and Mineral Policy 2013;
there is need to reflect the ERP provisions which call for transparency in
negotiation of mining contracts.

The Mines and Minerals Act 1981 provides the procedures for applying for and
granting of mineral rights, reconnaissance and prospecting licenses, reserved
mineral rights licenses and other licenses and permits. These provide access
rights to prospecting, reconnaissance, mining and related activities. The Act
further provides for power to determine mineral loyalties as well as obligations

! Consultations with the Commissioner for Mines indicated that a draft bill has been in place for the
past two years; it requires a review before being presented to stakeholders to finalize.



and incentives, which are specific to the mining industry. In particular, the Act
requires that the mining concessions provide for training of Malawian employees
and stipulate terms and conditions relating to foreign staff recruitment in the
context of promoting local employment and empowerment. In this regard the
Mines and Minerals Act needs to reflect the objectives and principles of the
Employment Act without necessarily providing the details.

The Act further provides for management of the environmental impacts arising
from mining operations as well as the safety, health and social welfare of the
mining workers. Part VII of the Mines and Minerals Act 1981 provides conditions
related to environmental protection, which may be imposed in a mining license.
The provisions do not impose a direct obligation until and to the extent the mining
license so provides. This formulation is problematic in that it depends on whether
the Minister of Mines considers it necessary to impose what conditions.
Considering the adverse impacts mining may have on the environment the new
legislation needs to provide obligations which can be incorporated in mining
licenses as well as environmental management plans (EMP) introduced as part of
EIA approval under the EMA. The Occupational Safety, Health and Welfare Act
1997 on the other hand, provide detailed provisions addressing safety, health and
welfare which are applicable to mining industry?. The review of the Mines and
Minerals Act needs to consider harmonization of the safety provisions under the
Mining (Safety) Regulations made under the Mines and Mineral Act 1981 with the
Occupational Safety Health and Welfare Act 1997.

Neither the Mines and Minerals Policy nor the Mines and Minerals Act has
provisions to facilitate corporate social responsibility; the need for a mining
company to care for the social welfare of surrounding communities is an
important factor for sustainable mining. This may be included as some of the
issues to be addressed in a mining concession agreement or development
agreement. There are also no provisions for resettlement plans for local
communities displaced by mining operations. While the Land Acquisition Act, the
Land Act and the Public Roads Act have some provisions which may guide
resettlement programmes, these are inadequate and it is important for the Mines
and Minerals Act to establish principles and procedures that can be incorporated
in development or concession agreements between Government and mining
companies. The practice so far has been that mining companies commission
studies for resettlement and consultants use World Bank guidelines for the
purpose.

On the other hand, the Mines and Minerals Policy records that in 1982
Government established a Mineral Licensing Committee comprising professionals
in mining, geology, environment, physical planning and police and customs. This is
intended to improve decision-making in licensing decisions. However the
Committee is not established by law and the powers remain with the Minister and
the Commissioner. Further, while the multi-stakeholder Mineral Licensing
Committee can facilitate harmonization in licensing, its mandate falls short of the

2 According to section 3 of the Mines and Minerals Act 1981, a mine is classified as a workplace and
therefore subject to the provisions and inspectorate regime of the Occupational Safety Health and
Welfare Act 1997.



required sector coordination to ensure that mineral development takes into
account inputs from other sectors such as environment, water, and fisheries,
among others. There is also no representation from non-state actors such as civil
society, local communities or traditional leaders from mining.

Overall there is no mechanism for ensuring that mining investments take into
account other related issues. Both the Mines and Minerals Policy and the Mines
and Minerals Act address environmental impacts of mining operations. The Act
however needs to be aligned with the Mines and Minerals Policy, the National
Environmental Policy 2004, the National Strategy on Sustainable Development
2004 and the Environment Management Act 1996, which deal with environmental
aspects of mining and incorporate principles of sustainable development and
targets set in accordance with the Rio Declaration, Agenda 21 and subsequent
commitments made by Malawi.

The Mines and Minerals Act is also silent with regard to mining development,
value addition and taxation issues that are peculiar to mining. These have been
addressed in the Mines and Minerals Policy to some extent. However the Mines
and Minerals Policy lacks specific directions or guidelines regarding appropriate
taxation regimes, which are sensitive to price movements and can stimulate
investment and national development, local capacity building and
entrepreneurship or research and development. It is important that both the
Mines and Minerals Policy and the Act specifically mandate institutions that can
deliver these and provide for coordination between training and research
institutions on one hand and the mining institution on the other hand. In
particular it is important to align these mandates with the MGDS and the Malawi
Constitution and ensure that the vision of the instruments are reflected in the new
policy and legislation

The Petroleum (Exploration and Production) Act 1983 is drafted in the same
manner as the Mines and Minerals Act 1983 and not much can be chosen from it.
Section 4 of the Mines and Minerals Act 1981 defines a mineral as any solid, liquid
or gaseous substance occurring naturally in or on the earth formed by geological
processes but does not include petroleum as defined under the Petroleum
(Exploration and Production) Act 1983. On the other hand, section 3 of the
Petroleum (Exploration and Production) Act 1983 defines petroleum as naturally
occurring hydrocarbons or a mixture thereof whether in solid, liquid or gaseous
form but does not include coal or shale or anything that may be extracted rom coal
or shale. It follows therefore that although petroleum could qualify as a mineral it
was specifically excerpted under the Mines and Mineral Act so that it is governed
by a stand-alone legislation.

The interrelationship between minerals, petroleum and other natural resources
such as land, forests, water, fisheries and wildlife cannot be overemphasized. This
calls for harmonized approach and therefore need for policy guidelines that reflect
the values of these resources as dependent on and adding value to each other. This
is where an Extractive Industry Charter stipulating guidelines sustainable
utilization and management of these resources would is required. A harmonized
approach to natural resources extraction industry is important to ensure



sustainable utilization as well as ensuring the country receives maximum benefit
from these resources. There is need for similar principles for use of land, water,
forestry, fisheries, even though the details may defer. Those principles will of
necessity reflect the vision in the Constitution of the Republic and the MGDS and
related instruments.

In addition, Malawi needs to consider the policy and legislation approaches that
neighbouring countries in southern Africa and elsewhere have taken so that the
country can better respond to the demands of such a new industry. The Mines and
Minerals Policy identifies the need for Malawi to take part in regional and
international initiatives such as the Kimberly Process, MIGA and EITI that address
mineral issues and concerns. In particular, the Mines and Minerals Policy
mentions the need to share geological information with member states of COMESA
and SADC. However it is also important for the policy and the legislation to reflect
the regional instruments adopted by these regional bodies and signed by Malawi
such as the SADC Protocol on mining which among other things sets out principles
that state parties should adhere to.

Further, international instruments pertaining to natural resources management
such as the African Convention on Nature and Natural Resources, the Agenda 21
and related instruments provide guidelines for developing policy and legal
responses to issues arising in mining operation In particular, these international
instruments provide the genesis and principles of public participation, access to
information and justice, which are important for an inclusive policy response to
mining issues3.

Mining and mining related policies and legislation

Policies and legislation on mining span across a range of sector statutes and other
government instruments. We discuss here the interface between mining and
mining related policies and legislation and highlight areas that mining policy
needs to address to ensure harmonization with these related sector instruments.
The issues we highlight pertain to ownership and therefore stewardship
responsibilities, environmental impact, employment, taxation, occupational safety
and welfare, among others.

Section 207 of the Constitution of Malawi vests all land and territories of Malawi
in the people of Malawi. Mineral resources are part of lands and territories of
Malawi; it follows therefore that mineral resources are vested in the people of
Malawi. Section 2 of the Mines and Minerals Act 1981 puts these in more clear
terms. It provides that:

¥ Malawi can also consider the principles and procedures for public participation outlined in the
Aarhus Convention on Access to Information, Public Participation in Decision Making and Access
to Justice in Environmental Matters; which though not applicable to Malawi contains
proiviosions which are universally embraced.
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The entire property in, and control over, minerals in land in Malawi are vested in
the President on behalf of the people of Malawi; but without prejudice to the
exercise of any right under or pursuant to this Act.

Unlike section 207 of the Constitution, which reads like a political statement,
section 2 of the Mines and Minerals Act expresses the proprietary interest in
mineral resources in more concrete and legal terms. In law property must be
vested in a specific person, and not in so nebulous a term as ‘the people’; in this
respect the Mines and Minerals Act vests the mineral resources in the President
as trustee of the people of Malawi. However since the Constitution is the
supreme law of the land, the new Mines and Mineral Act should also vest mineral
resources in the people of Malawi as does the Land Bill 2013 and the EMA.

On the other hand, while section 2 (1) of the Mines and Mineral Act makes it
clear that no one can own mineral resources even if they own the land where the
mineral resources are situated, subsection 2 goes on to state that

Nothing in subsection (1) shall operate so as to affect any interest of a person in
earth, clay, granite, limestone, marble, sand, stone or other similar substance upon
or in land, being an interest created by virtue of any Certificate of Claim or
ownership of land or other disposition made by or on behalf of the British Crown.

This section excerpts some resources such as limestone, marble, and sand as
capable of being owned by a person who owns specific interests in land. These
interests are those acquired under certificates of claim made by or on behalf of the
British Crown. What is not clear is why only those holding freehold interests
created under certificates of claim have the privilege of owning these resources
and not those holding leasehold or customary estates. The provision seems to
express typical colonial privileges; yet this law was enacted close to 20 years after
independence*. This provision needs to be revised so that either it grants all those
privileges to holders of all land categories or it removes such privileges altogether.
On the other hand, if all minerals belong to the people of Malawi, the best
approach is to allow a taking of minerals from one’s land of any category for
domestic use only.

There are other provisions that provide for or affect the ownership of natural
resources in general and therefore have a bearing on ownership and management
mineral resources. Section 4 of the Environment Management Act 1996 provides

The natural and genetic resources of Malawi shall constitute an integral part of the
natural wealth of the people of Malawi and—

(a) Shall be protected, conserved and managed for the benefit of the people of
Malawi; and

(b) Save for domestic purposes, shall not be exploited or utilized without the prior
written authority of the Government.

* It is worth noting that Part XI1 provides exceptions in that a customary landholder is entitled to take
minerals on his land that by customary practice he is so entitled to take. It is unclear what minerals one
can say they are entitled to take by custom execept perhaps building materials.
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As an environmental legislation the EMA expresses the ownership and
management mandates and functions in the context of the beneficiaries for whom
Government has the duty to protect, conserve and manage the resources in
accordance with the principles and objectives of the EMA. In this regard the EMA
reads like section 207 of the Constitution.

In general the Mines and Minerals Policy also fails to articulate the ownership
framework for mining, which should guide the development of new legislation.
The approach in the SADC region seems to be to vest all minerals in the state,
except Zimbabwe and Malawi who vest the resources in the President as trustee.
Neither of these approaches can be considered more preferable since even in the
case where the President has title, he or she so holds as trustee; nevertheless in
view of section 207 of the Constitution which vests all lands and territories in the
Republic the new mines and minerals legislation should follow the constitutional
provisions.

There are other sector specific provisions dealing with mineral resources
management in the context of those sectors. Thus section 46 of the Forestry Act
1997 prohibits mineral exploration and extraction in a forest reserve or
protected forest area, unless under license. The section however does not make
any reference to mineral licensing under the Mines and Mineral Act 1981 and
would seem to suggest that a license from the Director of Forestry is enough to
authorize mining in a protected forest area. On the other hand, mineral resources
are not included in the definition of forest produce under section 2 of the
Forestry Act 1997; this would seem to suggest that mineral resources
jurisdiction lies elsewhere. These provisions need harmonization to ensure
sustainable utilization and management of mineral resources.

In terms of section 35 of the National Parks and Wildlife Act 1992, it is illegal to
carry out mineral prospecting in a national park or game reserve. However
sections 39 and 40 give power to the Director of National Parks and Wildlife, with
the approval of the Wildlife Board, to authorize activities prohibited under section
35, including mining in a national park or wildlife reserve, if such activities are in
the interest of better wildlife management. It is not easy to envisage a scenario in
which mining would facilitate better wildlife management. The Director of
Wildlife would struggle to justify authorizing mining in a national park, other than
for revenue collection, which may benefit wildlife management. On the other
hand, the National Parks and Wildlife Act does not make any reference to mineral
licensing under the Mines and Mineral Act as a precondition for mineral
exploration in a national park or wildlife reserve. Finally, the Water Resources Act
2013 provides that use of water for mining operations under the Mines and
Minerals Act requires license or consent of the National Water Resources
Authority established under the Water Resources Act 2013.

The above discussion shows a disjointed mineral licensing system, which can
easily be exploited to the detriment of statutory objectives. While the Mines and
Minerals Policy 2013 states that a Minerals Licensing Committee established
administratively has provided forum for sector coordination, the Committee itself
has no legal basis. Secondly the Committee is not as well represented to facilitate
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sector coordination. During consultations, we came across incidents in which
sector departments had given authorization for mining in a national park without
following procedures under the Mines and Minerals Act. The revision of the Mines
and Mineral Act 1981 needs to take special cognizance of the institutional
arrangements to ensure harmonization.

The Mines and Minerals Act 1981 incorporated some of the provisions of the
Occupational Safety Health and Welfare Act. The administration of occupational
health and safety on the mines, including the process plants, is therefore split
between the Factories Inspectorate Department of the Ministry of Labour, and the
Department of Mines. This has led to some confusion and conflicts>. The
Explosives Act 1966 governs all aspects of the storage, handling, mixing,
preparation and use of explosives for blasting. All persons storing, preparing and
using explosives must have a license in terms of this Act. Failure to comply may
result in penalties. The Water Resources Act 2013 has important implications for
any mine developer because permits are required in terms of this Act to abstract,
store, use and dispose of water. The Act has specific provisions relating to mining
and conditions for water abstractions for mining.

e The Department of Mines should only issue a license in consultation with
specific sectors such as Departments of land, forestry, water, environment and
wildlife;

e Provide separate rights or licenses for exploration and mining as is the case
under the existing Act;

e Exploration fees and licenses must be fixed and prescribed by law, even if this
be in foreign currency;

e No exploration rights in a protected area without a legal opinion from the
Attorney General;

e Exploration rights continue to be for limited duration with no spending
requirements: use or lose principle to apply;

e Exploration and development rights to be subject to a work programme;

e Holders of exploration rights to convert these to mine development rights so
long the terms and conditions of exploration are complied with.

Box 1: Sector Coordination and Licensing Procedures

Environmental Impact Assessment

Environmental Impact Assessment (EIA) is an important tool in mining operations
considering the many adverse consequences that mineral extraction can cause.
EIA is undertaken for proposed activities that are likely to have a significant
adverse impact on the environment and are subject to a decision of a competent
authority. EIA is both a process and a tool for project planning and decision-
making. Its main aims are as follows:

> See Government of Malawi (2001) Environmental Impact Assessment Guidelines for Mining
Projects, Ministry of Natural Resources and Environmental Affairs, Lilongwe).
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v’ integrate environmental considerations in development planning thereby
promoting sustainable livelihoods;

v’ ensure that the environmental and socio-economic costs and benefits of
economic development projects are properly accounted for;

v' ensure that unwarranted negative impacts are avoided or mitigated at an

early stage in the planning process;

ensure that potential benefits are identified and enhanced;

carry out environmental and socio-economic evaluations of projects in

parallel with analyses of technical and economic feasibility;

v’ ensure that decision-makers are provided with information on a project’s
environmental costs and benefits to complement information on its
technical and economic feasibility at key decision points in the
development of the project;

v' ensure that all the interested and affected parties participate in the

process;

set up a framework to carry out mitigation and monitoring;

promote inter-sectoral and intra-sectoral linkages; and

Conserve the social, historical and cultural values of people and their

communities.

AN

AN

The EMA outlines the EIA process to be followed and requires all project
developers in both the public and private sectors to comply with the process.
The Act sets out the powers, functions and duties of the Director of
Environmental Affairs and the Environmental Affairs Department in
implementing the EIA process. It also specifies the types and sizes of projects,
which should be subject to the EIA process and provides the enabling provisions
to develop EIA guidelines to assist compliance with the EIA requirements. For
mining EIA Guidelines for Mining Projects were adopted in 2001 and these
provide the tool for conducting EIA in the mining sector in Malawi. The EMA
states that any project that is listed as requiring an EIA cannot be licensed and
implemented until a satisfactory EIA study has been completed and the project
approved by the DEA. The project developer is required to implement any terms
and conditions that the DEA may attach to the project approval. Non-compliance
is an offence attracting strict penalties. EIA Guidelines® list the following mineral
projects as requiring EIA:

v' All mining and quarrying activity for which an exclusive prospecting
license (EPL), a mining claim license or a mining license (ML) is required
or any major amendments to any of the above licences.

v All extraction of sand, gravel and clay or topsoil material - be it from the
ground or from the banks or beds of water bodies - where explosives or
heavy machinery will be used.

v All explosives manufacturing and blasting operations.

® Government of Malawi (2001) Environmental Impact Assessment Guidelines for Mining Projects,
Ministry of Natural Resources and Environmental Affairs, Lilongwe)
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It is assumed for the purposes of the Guidelines, those explosives manufacturing
refers to the storage and preparation on-site of explosives to be used for blasting
purposes. It does not cover the commercial manufacturing of explosives.

There are a number of challenges or gaps in the EMA relating to EIA, which need
to be addressed so as to effectively address EIA in mining. For example there is
no requirement to:

v' establish the cost of rehabilitation,
v" update the cost estimate on a regular basis, or
v' create a rehabilitation fund to cover final rehabilitation costs;

The developer has the power to influence the EIA process in that the developer
employs and pays the consultant who undertakes the study and in most cases
the developer may have better access to and mastery of data than the
environmental affairs department that does EIA review in view of the capacity
constraints in the department.

The EMA also provides for environmental auditing of existing operations; as well
as preparation of an environmental management plan to cater for mitigation
measures to address adverse effects. The key challenge however remains that of
implementation due largely to capacity constraints both in terms of human and
financial resources on the part of Government. It is important that mineral
revenues be utilized for building monitoring capacity through a fund that can be
utilized by Government.

¢ Integrated environmental management framework;
e Integrated resources use and management;
e Make mine rehabilitation mandatory;

e Provide for fund contributed to by mining companies to cater for
impacts of mine closure, disaster and social impacts; and

e Provide for fund contributed to by mining companies and to be used
by the department of environmental affairs for project monitoring.

Box 2: Issues to be addressed in EIA legislation for mining
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Institutional Framework and Governance for Mining

In terms of the Mines and Minerals Act 1981, the Minister responsible for mining
who, in addition to political supervision and parliamentary responsibility, also
has licensing powers regulates mining. The Commissioner for Mines is the
technical head of the Department of Mines and has overall responsibility for
administration and management of mining. Apart from giving extensive powers
to the Minister without requiring consultation with other stakeholders, the
Mines and Minerals Act 1981 does not outline the duties and responsibilities of
the Minister or Commissioner for Mines against which the performance of the
office can be monitored’. The Act does not stipulate any guiding principles for
mining against which the Minister and Commissioner for Mines and other public
officials can be made accountable. It is important that general principles such as
polluter pays, the precautionary principle, access to information, corporate
social responsibility, among others be incorporated in the new legislation to
guide those who have specific mandates under the legislation and provide
benchmarks against which decision making can be evaluated. Further, there is no
provision to facilitate cross sector coordination considering that mining affects
and is affected by a number of sectors such as water, land, rural development
and related sectors. The new legislation therefore needs to stipulate key
provisions to guide inter-sector coordination.

Table: Summary of institutional roles and responsibilities in mining

Institution Roles and Responsibilities
Ministry of e Formulating mining policy
Mines/Department of Mines e Licensing mining operations
e Monitoring and inspection
Department of Surveys e Mining surveys
e Data collection and management
e Mapping and geology
Ministry of Finance e Taxation policy
e Revenue allocation
e Development agreements
Ministry of lands e Land policy
e Land allocation and acquisition
e Land rentals
e Compensation for displaced communities
Ministry of Water/Water e Water policy
Resources Authority e Water abstraction permits
e Pollution control
Ministry of e Environmental considerations in mining
Environment/Environmental licenses
Affairs Department e Environmental impact assessments
e Environmental monitoring and auditing

" See Part 111 and Part 1V of the Mines and Mineral Act 1981.
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e Pollution control

Department of e Mining in protected areas
Forestry/Department of e Mining and forests/wildlife

Wildlife

Ministry of Justice e Negotiating and drafting mining

development agreements;
e Legal opinions in mining issues

The MGDS calls for institutional capacity building in order to facilitate efficient
exploitation of mineral resources for sustainable economic growth. Many of the
institutions responsible for mining related issues face numerous challenges in
undertaking their tasks. These include limited infrastructure, human and
financial resources. In some cases, the challenge is simply lack of political will to
organize what is available; hence there have been cases where mining data
produced by government is not properly organized for ease of access.

An efficient institutional framework is also important for building trust among a
wide range of stakeholders involved or interested in mining. A key role for
government is to exercise permanent sovereignty over mineral resources and
ensure policy and decision making clearly link mineral wealth to overall
economic development. The governance framework has to create clear roles and
responsibilities for government and industry and ensure accountability for those
roles. There must be capacity for organizational delivery structure, training and
the need for fair decision-making among public officials. There must also be
mechanisms for holding these officials accountable for their performance,
transparency and involvement of the public in making decisions that affect them.

It is also important to consider the level at which various mining issues need to be
dealt with, whether at national or local level. Hence while policy making will
continue to be the responsibility of the central government, there will be certain
mining activities involving low value resources such as construction materials
which can be licensed at local level as is provided for under the Mines and Mineral
Act. A SADC (2004) study suggested the following as some of the issues for
consideration:
e Provision for local governments to share in mineral revenues through
collection of royalty like payments;
e Mechanism to promote equity between mineral rich and mineral poor
areas;
e Mineral wealth distribution to take into account commodity markets, mine
life, location and existing infrastructure.

Corporate governance and responsibility also need to subscribe to sustainable
development principles and corporate social responsibility with a view to build
trust and confidence with the communities around the project location. While
there have been significant commitments from the private sector by subscribing
to certain principles and guidelines as well as self regulation initiatives through
industry associations, it is important for mining policy and legislation to articulate
minimum core obligations that the private sector need to fulfill. The Mines and
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Minerals Policy needs to provide for statement of principles as well as strategies
for private sector corporate governance and social responsibilities.

e A ministry responsible for mines assisted by an administrative department;

e Guiding principles in the law and policy to which public officials are
accountable

e (lear duties and responsibilities for the various public officials for which
they are accountable technically and politically;

e Areporting framework by the responsible minister to the National Assembly
on annual basis;

e Access to information for the general public to enable them hold officials
accountable

Box 3: Some important considerations for institutional arrangements for mining

In addition for Malawi to meet the MGDS objective of increasing mineral
exploitation for sustainable economic growth, the overall governance
environment must be informed by certain key principles. These include:

Mineral policy stability subject to adjustments from time to time;
Consistency and transparency;

Stakeholder dialogue in policy formulation;

Management of stakeholder expectations; and

Integrated land use and development plans.
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Some of the policy issues to be incorporated in mining governance framework are
stipulated in the table below:

Business and Mineral Development

e Investment and regulatory climate;
Taxation;
Mineral rights and prospecting;
Artisanal and small scale mining;
Mineral beneficiation and value addition
Mineral clusters
Mineral marketing
e Research and development

Ownership and Management
e  Ownership structure
e Shareholding: government, local and foreign capital

People Issues
e Health and safety;
e Human resources development

e Gender

e Housing and living conditions

e Recruitment

e Labour, industrial relations and employment conditions;
e Downscaling

Environmental Management
¢ Environmental impacts assessment
e Decommissioning
Governance
e Guiding principles;
Regulation and promotion
Institutional arrangements
Central and local government
Stakeholder consultations

Box 4: policy framework template

Although some of the issues have been reflected in the Mines and Mineral Policy
2013, albeit perfunctorily, there are a number that have not. There are no clear
principles for designing tax regimes often encountered in the mining industry. A
mining investment is exposed to taxes at international level as a result of foreign
direct investment thereby attracting dividend repatriation which may attract
withholding tax, value added tax and transfer pricing; importation of plant and
equipment which attract import and export duties, capital gains tax and transfer
pricing issues. There are also national taxes issues such as how to design
corporate tax, royalties, tax holidays, how if at all to deduct exploration and
development costs, capital allowances, capital gains taxes, among others. Then
there are local government taxes, which may be in form of land rents. The design
of these tax regimes has very important ramifications for foreign investment
decision-making.
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The box below outlines some of the principles to be considered when designing a
mining tax regime:

e Fiscal regime must allow flow of capital and minimize double
taxation;

e Introduce mineral resource rent taxes for investments that are
more profitable than others;

e (Capital gains to be included in the definition of income;

e Special incentives for mines developed in very remote areas;

e Provide for mechanisms to tax more where there are super
profits made;

e Avoid tax holidays;

e (Care should be taken in providing for tax stability agreements
since these are still subject to parliamentary scrutiny;

Box 5: Some consideration for designing mining tax regimes

The Mines and Mineral Policy 2013 does not provide any principles as statements
of commitments to enable investors whether local or foreign evaluate the business
environment risk. These are important as they provide pointers for investment
decision making and therefore necessary for fulfilling the objectives of the MGDS.
On the other hand, the Policy has outlined some social and economic issues to be
addressed in order to facilitate a conducive investment climate in mining. The
policy statement however merely states that the Government will maintain
policies conducive to high economic growth in order attract investment in mining.
This like other parts of the policy document is inadequate, as it does not specify
which macroeconomic tools government will pursue to achieve this. Among the
key strategies are the need to maintain long-term economic management, low
inflation and interest rate and low unemployment. While the details of achieving
these should be in the economic management instruments such as the MGDS, the
Mines and Mineral Policy ought to articulate and reinforce these in the context of
mining. In addition, the policy needs to articulate strategies for attracting foreign
direct investment.

The Mines and Minerals Policy 2013 provides for the role of artisanal and small-
scale mining (ASM) and recognizes the potential of this sector to contribute
economic growth and poverty reduction. The Policy identifies key issues ranging
from the lack of regulatory framework, poor collaboration with medium to large-
scale mining firms and lack of finance and training. At regional level, the Harare
Guidelines on Small and Medium Scale Mining (1993) and the Yaoundé Vision for
Artisanal and Small and Medium Scale Mining (2002) classified constraints for
ASM into legal, financial, commercial, technical and environmental and social
issues. The policy and legal framework for this sector needs to identify the
suitable areas for ASM, identification of required government technical assistance,
simplification of administrative procedures for compliance and provision for
realistic marketing arrangements for the sector. In addition, government can
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improve ASM growth through encouraging partnerships between ASM and large-
scale mining operation by providing incentives for the latter to provide technical
assistance and or enter into joint ventures with the ASM sector. The collaboration
would reduce the conflicts between ASM and large-scale miners which manifest in
allegations of product theft, encroachment in each others mining areas, health
safety and environmental hazards, government preferential treatment of large
scale mining, among others. Improved collaboration between ASM and large-scale
miners can bring significant benefits to the ASM sector through improved safety
and health, access to technology, product marketing and equipment supply. The
policy and regulatory framework needs to reflect these considerations and
par